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OPI NI ON OF THE COURT
BECKER, Chief Judge:

This bad faith insurance claim founded on diversity
jurisdiction, presents an inportant question of

Pennsyl vani a i nsurance | aw. whether a carrier offering

uni nsured notorist (UM coverage has a duty to pay an

undi sputed part of a UM clai mwhile another part remains

in dispute. However, because this case is before us in the
unusual procedural posture of an appeal froma consent
judgment, before we reach this question we nust consider
whet her the stringent conditions for appellate jurisdiction
over a consent judgment have been nmet. The case al so
presents an interesting issue of justiciability insofar as the
consent judgnment is founded on a settlenent of the

under |l ying clai munder which the plaintiff gets nore or |ess
depending on the legal rule we apply on appeal .

The plaintiff, Cynthia Keefe, suffered three injuries in a
notor vehicle accident with an uninsured notorist. Two of
her injuries--to her knee and to her shoul der--were clearly
caused by the accident. The third, an injury to her wist,
was nore difficult to evaluate because Keefe had a
preexisting problemwith her wist, and it was not

i medi ately clear how much of the post-accident condition
of her wist was attributable to the accident. About

ei ghteen nonths after the accident, the defendant,
Prudential Property and Casualty I nsurance Conpany,
Keefe's insurance carrier, settled her UMclaimfor the

hi ghest anount avail able to her under her policy. Al though
Keef e acknowl edges that she failed to provi de nedical
records regarding the preexisting problenms with her wi st
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until less than a nonth before Prudential agreed to settle

2

her claim she asserts in this suit that Prudential acted in
bad faith by failing to settle her clainms for her knee and
shoul der injuries while it was awaiting nore information
regarding her wist injury.

At close of discovery, the parties filed cross notions for
summary judgnment. In ruling on the notions the district
court held that: (1) Pennsylvania woul d recogni ze a UM

cl ai munder the circunstances; (2) a reasonable jury could
conclude that Prudential, in adm nistering Keefe's
uninsured notorist claim violated its duty of good faith
and (3) genuine issues of material fact nonethel ess
precluded the entry of summary judgnent in favor of either
party. The parties thereupon settled the case and stipul ated
to the entry of judgnment in favor of the plaintiff in the
amount of one dollar. Prudential now seeks to appeal from
that judgnent

We consider first whether Prudential waived the right to
an appeal by consenting to the entry of judgnent against it
but are satisfied that the understandi ng between the
parties that Prudential woul d appeal was sufficiently clear
to avoid waiver. W also conclude that the parties remain
adverse and hence that this appeal presents a genuine case
or controversy under Article Il1l of the Constitution. W then
turn to the nerits, predicting that the Pennsyl vani a
Supreme Court woul d not recognize a bad faith clai munder
the circunstances of this case, and we therefore reverse
and remand with directions to enter judgnent for

Prudenti al

|. Facts and Procedural History

I'n August 1995, Keefe was injured in an autonobile

accident with an uninsured notorist. The next day, she
contacted Prudential to report the accident. Her policy with
Prudential included $200,000 in UM coverage, under which

an insured can recover damages fromhis or her own

insurer for personal injuries sustained in an accident
caused by the owner or driver of an uninsured vehicle. The
contract provided that, if Prudential and Keefe could not
agree on the anmount of conpensatory dammges due, either
party could make a witten demand for arbitration. Subject

3

to coverage limts, conpensatory dammges are "the anpunt
that an insured is legally entitled to recover for bodily
injury but could not collect fromthe owner or driver of the
uni nsured notor vehicle," including damages for pain and
suffering. Prudential's representative determ ned that the
driver of the vehicle with whom Keefe had had the accident
was uninsured and sent her an application for UM benefits

Keefe initially reported two injuries in the accident: an
injury to her right shoulder and an injury to her |left knee
Keef e underwent arthroscopic surgical repair of her

shoul der in February 1996 and her knee in July 1996, and
provi ded records regarding these injuries to Prudential. In
February 1996, Keefe added a report of an injury to her

right wist. Keefe's wist injury was the npost serious of her
injuries, but assessing it was difficult because Keefe had a
preexisting condition in her wist. In June of 1995, about
three nonths before the accident, Keefe had undergone a
partial wist fusion surgery. Several weeks after the
accident, Keefe visited her wist specialist, who nonitored
her progress throughout the fall and eventually concl uded
both that the partial fusion had not heal ed properly and/or
was aggravated by the accident and that Keefe required a
full wist fusion. Keefe underwent the surgery to fuse her
wist in April 1996

The nedical records that Keefe initially provided to
Prudential |acked any information regarding the condition

of her wrist prior to the accident. Wthout adequate records
regarding the preexisting condition in her wist, Prudentia
coul d not determi ne whether the wist fusion was required
because of the accident or because of the preexisting
condition. As a result, Prudential requested, and Keefe's
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| awyer agreed to provide, nedical records regarding her
preexisting condition. Despite the fact that he had not yet
produced the promi sed nedical records relevant to Keefe's
preexi sting wist problens, Keefe's |awer asked Prudentia
to settle her claimat or near the policy limts on three
occasi ons between March and June of 1996. These

requests were for settlenment of the entire claim including
the wist injury.

Keefe's attorneys finally made the full records regarding
Keefe's wrist condition available to Prudential in md-

4

Decenber 1996. On January 21, 1997, Keefe's |awyer

advi sed Prudential that Keefe was having financial difficulty
and, for the first time, requested that Prudential neke at
|l east a partial paynent. Keefe concedes that she never
requested a partial settlenment for the shoul der and knee
injuries before January 1997. In response to this request,
Prudential decided to nake a settlement offer. By the end
of January 1997, Prudential agreed to settle Keefe's claim
for $200,000, her policy limt, which they paid her on
March 3, 1997. Prudential represents that the decision to
settle for the policy limts was nade before it conducted a
full review of the nedical records and even though there
were several grounds for believing that the case was not
worth $200, 000

In May 1997, Keefe filed this suit, alleging (1) that
Prudential violated PA. Stat. Ann., tit. 42, S 8371 (West
1998), Pennsylvania's law inposing a duty of good faith
with respect to insurance clainms; and (2) that Prudentia
was |iable for breach of the common | aw contractual duty

of good faith and fair dealing for failing to conpensate her
for her knee and shoulder injuries while it gathered nore
information about the preexisting condition in her wist.
Prudential counterclained alleging violation of PA Stat.
Ann., tit. 42, S 8371 (West 1998), and a breach of the duty
of good faith and fair dealing based on Keefe's delay in
provi ding nedi cal records. The district court had
jurisdiction over these clains pursuant to 28 U S.C. S 1332

At the close of discovery, the parties filed cross notions
Prudential sought judgnent on the pleadings, or, in the

al ternative, summary judgment, on Keefe's clains that
Prudential violated S 8371 and commtted a breach of the
common | aw contractual duty of good faith and fair dealing
Keef e sought sunmmary judgment on Prudential's

counterclaim The district court denied Prudential's notion
and granted in part and denied in part Keefe's notion
ruling that there were genuine issues of material fact
regarding (1) whether Prudential ever placed a specific

val ue on Keefe's knee and shoulder injuries; and (2)

whet her Keefe's delay in providing nedical records
regarding her wist was a reasonable basis for the delay in
paynent. In so doing, the court concluded that a
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reasonable jury could find that a defendant's refusal to
make an uncondi ti onal paynment of an undi sputed anount

of a UMclaimwhile sonme additional portion of the claim
remai ned in dispute violated S 8371

Prudential noved for reconsideration on this issue

arguing that UM insurers have no duty under Pennsylvani a
law to pay an undi sputed part of a UM claimwhile any

other part remains in dispute. The district court denied
Prudential's notion to reconsider, but certified an
interlocutory appeal pursuant to 28 U.S.C. S 1292(b). This
court denied Prudential's S 1292(b) petition (in which Keefe
had j oined). The parties thereupon entered into a
stipulation providing that the district court would enter
judgrment in favor of Keefe in the ambunt of one dollar. The
district court entered a one paragraph final judgnment
pursuant to the stipulation, and Prudential now appeal s
fromthat consent judgment.

I'l1. Appellate Jurisdiction

A. The Stipul ation
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The stipulation between the parties does not settle the
factual disputes between them Instead, the parties recite
their opposing versions of the facts and then set forth their
agreenent that the legal issue in question, i.e. whether a
reasonable jury could find that a defendant's refusal to pay
uncondi tionally the undi sputed anpbunt of a plaintiff's

uni nsured notorist claimconstitutes bad faith,

is of sufficient inportance to this case that[the parties]
have reached an agreenent to resolve this case based
solely on the ultimte resolution of this issue on

appeal , without the need for trial. Under this

agreenent: (a) The record for appeal wll consist of
matters devel oped during discovery, as governed by
rulings of the district court in connection therewith. (b)
Defendant will pay to Plaintiff an agreed anount that
depends upon the outcone of the appeal, and

enconpasses all contingencies on an appeal, thereby
allowing the entry of a final judgnent by stipulation.

6

Al though the stipulation clearly contenplates an appeal,

the defendant, in agreeing that the judgnent should be
entered against it, nade no explicit reservation of the right
to appeal. We turn to the question whether the defendants
have wai ved their right to appeal.

B. Wi ver

This court has acknow edged the general rule that a

party cannot appeal a consent judgnment, as well as two
limted exceptions to that rule. See Atlantic Richfield Corp.
v. Sharon Steel Corp., 918 F.2d 434, 437 n.3 (3d G r. 1990)
(noting rule that a party can only appeal from a consent
judgment if there was a failure of consent or the court

| acked subject matter jurisdiction to enter the consent
judgnment); see also Tel-Phonic Servs., Inc. v. TBS Int'l, Inc.,
975 F.2d 1134, 1137 (5th Cr. 1992) (party who consents to
the entry of judgnent forfeits any right to appeal fromthat
judgment); Clapp v. Conmissioner, 875 F.2d 1396, 1398

(9th Cir. 1989) (sane).

We have never considered, however, the appeal ability of

a consent judgnment where the party seeking to appeal has
made explicit in a stipulation its intent to appeal the
consent judgment. Accordingly, we nust decide whether it

is possible to consent to judgnent and explicitly preserve
the right to appeal, and, if so, whether the parties' clear
under st andi ng that Prudential woul d appeal the denial of
summary judgnment was sufficient to preserve the right to
appeal .

Appeal s from judgnments entered by consent are

di sf avored because, as the purpose of a consent judgnent

is to settle the case without further litigation, an appeal
woul d underm ne the agreenent reached by the parties.
Moreover, a party "should not be |eft guessing about the
finality and hence efficacy of the settlenent.” Ass'n of
Communi ty Organi zations for Reform Now v. Edgar, 99 F.3d
261, 262 (7th Cir. 1996). Wwen it is clear fromthe
agreenent between the parties that the losing party intends
to appeal, however, it is unlikely that an appeal will
underm ne the settlenent agreenment or catch a party
unawar es. |Indeed, in some situations, the option to craft a

7

settlenent agreement that provides for the possibility of an
appeal on sonme contested issue may facilitate settlenent of
ot her issues. Recognizing these principles, sone of our
sister circuits have held that a party to a consent decree or
ot her judgnent entered by consent nmay appeal fromthat
decree or judgnment if it explicitly reserves the right to do
so. See, e.g., INB Banking Co. v. lron Peddlers, Inc., 993
F.2d 1291, 1292 (7th Cir. 1993); Dorse v. Arnstrong Wrld
Industries, Inc., 798 F.2d 1372, 1375 (11th Cir. 1986);
Coughlin v. Regan, 768 F.2d 468, 470 (1st Cir. 1985).

Adopting this approach, we conclude that, when the

losing party in a consent judgnent makes its intent to
appeal clear in its agreement with the opposing party, an
appeal from a consent judgnment does not underm ne the
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settlenent. Where the ternms of a stipulation clearly show
that one of the parties has an unequivocal intention to
appeal, the court has "discretion to accept the appeal
insofar as it relates to a prior (contested) order

notw thstanding the [parties'] later consent to the entry of
the final judgnent itself." BlIWDeceived v. Local S6,

I ndustrial Union of Marine and Shipbuilding Wrkers of
Anmerica, 132 F.3d 824, 828 (1st Cir. 1997). Were as here,
it is clear fromthe record that the parties stipulated to a
consent judgnment with the express understandi ng that the
party agai nst whom judgnent was entered woul d appeal a
contested issue decided by the district court, there is no
reason to hold the right to appeal waived. Prudential has
not waived the right to appeal.

C. The Effect of the Stipulation

It is our duty to assure ourselves of the existence of
subject matter jurisdiction even if the parties fail to raise
the question. See Commonweal th of Pennsylvania v.

Fl aherty, 983 F.2d 1267, 1275 (3d Gir. 1992). At oral
argunent, we raised with counsel the possibility that their
settl enment agreenent nooted the controversy between them
or put theminto a position in which they |acked the
adversity necessary to neet the case or controversy
requirement of Article Il1l. The parties filed suppl enmental
briefing on this issue. They al so provided information on
the terns of their private settlenment agreenent, which

8

refl ected that Prudential has agreed to pay Keefe one
amount if Prudential's argunent prevails; a second (and
hi gher) anmpunt if we do not decide the issue; and a third
(and still higher amount) if Keefe's argunent prevails.

We are satisfied that the settlenent has not npoted the
controversy. As the stipulation nmakes clear, the parties
continue to be adverse regarding the correctness of the

district court's prediction of the cognizibility of Keefe's bad

faith clai munder Pennsylvania |law. They have, in effect,
only settled a danmges issue.

In Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982),

the Supreme Court considered a |letter agreenent between

two parties providing that, if the Court denied certiorari or
granted certiorari and affirned, the defendant woul d pay

the plaintiffs $400, but if the court granted certiorari and
reversed, the plaintiffs would receive nothing. The Court

hel d that the agreenment did not noot the controversy

bet ween them reasoning that:

respondents continue to seek danmges to redress

all eged violations of the Fair Housing Act. The letter
agreenment, if approved by the district court, would
nmerely liquidate those damages. |f respondents have
suffered an injury that is conpensable in npbney
danmages of some undeterm ned anpbunt, the fact that
they have settled on a neasure of damages does not
make their claims nobot. G ven respondents' continued
active pursuit of nonetary relief, this case renains
"definite and concrete, touching the |legal relations of
parties having adverse |legal interests.”

Id. at 371 (quoting Aetna Life Ins. Co. v. Haworth, 300 U.S.
227, 240-41 (1937)).

Like the plaintiffs in Havens, Keefe continues to seek

nonet ary damages. The agreenment between the parties here

is an agreenent to liquidate damages simlar to a high-Ilow
settlenent agreenent, in which the parties agree on the

m ni mum and nmaxi mum anount that the plaintiff wll

recover depending on the outcone of a suit. See United

States Fire Ins. Co. v. Royal Ins. Co., 759 F.2d 306, 308 (3d
Cir. 1985) (describing a high-low settlenment agreenent).

Their positions are truly adverse with respect to the critical

9

I egal issue that they ask us to resolve, and the dispute
between themis not feigned. Mreover, we have revi ened

the private settlenment agreenent and are satisfied that both
parties have a significant stake in the outcone. W
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therefore conclude that we have subject matter jurisdiction
over this appeal.

Qur jurisdiction over this appeal includes review of the

i ssue decided by the district court in the order denying
summary judgnment. Al though an order denying a notion

for summary judgnent is an interlocutory order that

cannot be inmedi ately appeal ed, after final judgnent the
losing party may seek review of an issue decided in an
order denying sunmary judgnent to the extent that that
ruling was dispositive of sonme issue relevant on appeal. As
this Court has explained, "since . . . only a final judgment
or order is appeal able, the appeal froma final judgnent
draws in question all prior non-final orders and rulings."
Drinkwater v. Union Carbide Corp., 904 F.2d 853, 858 (3d
Cir. 1990) (quoting Elfman Mdtors Inc. v. Chrysler Corp.,
567 F.2d 1252, 1254 (3d Cir. 1977); see also In re

West i nghouse Securities Litigation, 90 F.3d 696, 706 (3d
Cir. 1996) (holding that prior interlocutory orders merge
with final judgnent and the interlocutory orders nay be

revi ewed on appeal fromthe final order). Thus, the entry of
final judgnent in this case opens the door for us to review
the district court's order denying summary judgnment, in
which it ruled that an insurance conpany's refusal to pay
uncondi tional ly the undi sputed amount of an insured's

uni nsured nmotorist claimcould constitute bad faith under
Pennsyl vani a | aw.

I1l1. Wul d Pennsyl vani a Recogni ze A Bad Faith Caim
Under These Circunstances?

Al though there is no common |aw renmedy for bad faith in
the handling of insurance clains under Pennsylvania |aw,
see D Anbrosio v. Pennsylvania Nat'l Mitual Casualty Ins.
Co., 431 A 2d 966 (Pa. 1981), the Pennsylvania |egislature
has provided a statutory renedy. The statute provides that

[i]n an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith

10

toward the insured, the court may take all of the
follow ng actions:

(1) Award interest on the anmount of the claimfrom the
date the claimwas nmade by the insured in an anount
equal to the prinme rate of interest plus 3%

(2) Award punitive damages agai nst the insurer.

(3) Assess court costs and attorney fees against t he
insurer.

PA. Stat. Ann., tit. 42, S 8371 (West 1998).

In the insurance context, the Pennsylvania Superi or

Court has explained that the termbad faith includes Tany
frivolous or unfounded refusal to pay proceeds of a policy."'
Terl etsky v. Prudential Property and Casualty |nsurance Co.,
649 A 2d 680, 688 (Pa. Super. 1997) (quoting Black's Law
Dictionary 139 (6th ed. 1990)). " "For purposes of an action
against an insurer for failure to pay a claim such conduct
imports a di shonest purpose and nmeans a breach of a

known duty (i.e., good faith and fair dealing), through sone
nmotive of self-interest or ill will; nere negligence or bad
judgnment is not bad faith.' " Id. Therefore, in order to
recover under a bad faith claim a plaintiff nust show (1)
that the defendant did not have a reasonable basis for

denyi ng benefits under the policy; and (2) that the

def endant knew or recklessly disregarded its |ack of
reasonabl e basis in denying the claim See id. ; Klinger v.
State Farm Miutual Autonpbile Ins. Co., 115 F.3d 230 (3d

Cir. 1997); Polselli v. Nationwide Mitual Fire Ins. Co., 23
F.3d 747, 751 (3d Cir. 1994).

Prudential asserts that an insured never has an

obligation to nake a partial paynment on an UM claim
because the pain and suffering conponent of conpensatory
damages cannot be divided into separate assessnents for
each injury. Surprisingly, there are no Pennsylvani a

appel | ate decisions on this subject. The authority in other
jurisdictions is divided, and in sone cases deals with
statutes markedly different from Pennsylvania's bad faith

http://www.ca3.uscourts.gov/opinion%20archive/991292.txt

Page 6 of 9

8/7/2002



statute. It is useful nonetheless to canvass the cases, as
they provi de background and context. Arizona and Al abama
have rejected simlar clainms, but the Arizona clai mant

11

sought relief under an inplied covenant of good faith and
fair dealing (rather than a statute regardi ng bad faith) and
the Al abame defendant was able to rely on Al abama

deci sions hol ding that there can be no undi sputed anount
prior to an arbitration award or the execution of a release
See Voland v. Farmers Ins. Co. of Ariz., 943 P.2d 808 (Ariz.
1997); LeFevre v. Westberry, 590 So.2d 154 (Al a. 1991)

In MIlers Mitual Ins. Ass'n of Illinois v. House, 675

N. E. 2d 1037 (I11. App. 1997), an Illinois internmedi ate
appel l ate court held that, where the parties disputed the
limts of coverage, the trial court did not abuse its
discretion in holding that the insurance conpany's failure
to pay the anmpbunt of the lower policy linmt to the claimnt
while litigation was pending--an anount it admtted it
owed--violated an Illinois statute prohibiting unreasonabl e
delay in paying clains. The parties did not dispute that the

plaintiff would be entitled to recover at least the lower limt

In Kehoe v. Lightning Rod Miuitual Ins. Co., 685 N E. 2d 255
(Ohio App. 1996), the Chio court of appeals held that
whet her a failure to pay an undi sputed portion of UMclaim

for eleven nonths after a jury verdict in favor of the plaintiff

constituted bad faith was a question for the jury. Unlike
this case, however, the claimthere was for underinsured
notori st coverage, and the undi sputed anount that the
defendant failed to pay to the plaintiff was the amount that
the defendant had received fromthe underinsured

notorist's insurance conpany before the defendant entered
the case to protect its subrogation interests

Finally, the Louisiana Supreme Court has held that, if

the insured shows that he was not at fault, that he was
injured, and that the other driver was underinsured, the
insurer cannot refuse to pay any damages until the insured

is able to prove the exact extent of his general dammges, but
must unconditionally tender the reasonable anpbunt that is
due. McDill v. Uica Mitual Ins. Co., 475 So.2d 1085 (La
1985). The McDill case, however, involved a claimthat was
clearly worth nore than the $10,000 limt of the plaintiff 's
policy, and the Louisiana statute at issue provided for
penalties for any failure to pay a claimwithin sixty days
after receipt of satisfactory proofs of loss fromthe insured
that was found to be arbitrary, capricious, or wthout

12

probabl e cause. See id. at 1088-89. In sum the authority
fromother jurisdictions provides sone hel pful guidelines
but has no great persuasive effect in our task of predicting
Pennsyl vani a | aw.

At all events, we need not go so far as Prudential asks
Based on Terletsky, 649 A 2d 680, and the cases applying

it, we are convinced that, if Pennsylvania were to recognize
a cause of action for bad faith for an insurance conpany's
refusal to pay unconditionally the undisputed ambunt of a
UMclaim it would do so only where the evidence
denonstrated that two conditions had been net. Thefirst

is that the insurance conpany conducted, or the insured
requested but was denied, a separate assessnment of sone

part of her claim(i.e., that there was an undi sputed
amount ). The second is, at least until such a duty is clearly
established in law (so that the duty is a known duty), that
the insured nade a request for partial paynent

Until a partial final assessment is made or requested

there is a reasonable basis for failing to nake a offer of
partial settlenent: nanely, it is unclear what the separate
injuries are worth, or what the plaintiff would have been
legally entitled to recover for bodily injury if the uninsured
notori st had had coverage. A request for a partialfinal
assessnent or evidence that the insurer conducted such a
partial final assessnment is a precondition of success on a
bad faith clai mbecause of the subjective conponents of a
pain and suffering award. As the Arizona Suprene Court

has noted, "a personal injury claimis unique and generally
not divisible or susceptible to relatively precise eval uation
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or calculation. The “pain and suffering' /general damage

el enents of a personal injury claim. . . are inherently
flexible and subject to different and potentially changi ng
eval uations." Voland v. Farmers |nsurance Conpany of
Arizona, 943 P.2d at 812 (citing Lefevre v. Westberry, 590
So.2d 154, 163 (Ala. 1991)).

Qur decision in Klinger, 115 F.3d 230, 234-35, is not to
the contrary. In upholding a jury verdict for the plaintiffs
on an uninsured notorist claimbrought under

Pennsylvania law, it suggests the principle that there nust
be some undi sputed anpunt before the insurance conpany

can be liable for bad faith refusal to pay. Id. Kl inger held

13

that "[a] rational jury could well have concluded that [the
insurer], by not meking an offer to [the insured] based
upon sone objective criteria it believed conpensated
adequately for her injuries, knowi ngly or recklessly acted
wi thout reasonable basis,” but only after noting that "the
extent of [the insured' s] injuries had become clear" to the
def endant insurance conpany. Id. at 235.

The district court correctly recogni zed that Pennsyl vani a
woul d require a plaintiff in Keefe's position to establish that
there was an undi sputed anmount that the defendant woul d

owe to her. The parties dispute whether Prudential ever

made a partial assessnent of Keefe's knee and shoul der
injuries. Keefe argues that Prudential's records from 1996
regarding the value of her injuries establish that Prudenti al
had at | east assessed the lower linmt of liability that was an
"undi sputed anmount” it would owe to Keefe. Prudential

deni es that these records establish that it had assessed an
undi sput ed anpbunt and characterizes theminstead as
prelimnary estimtes made with the understandi ng that

sonme information was still missing, including information

on the wrist injury.

According to Prudential, without information regarding

the preexisting condition in the wist, it was sinply not in
a position to make anything nore than a prelimnary

eval uation of Keefe's pain and suffering attributable to the
accident. The district court ruled on the notions for
summary judgnment that there was a genuine issue of

material fact as to whether, at any point during 1996, there
was an undi sputed anount that Prudential knew it would

have to pay to Keefe. We view this decision as a

determ nation that there was a genuine issue of materi al
fact as to the first prerequisite we have identified, i.e.
whet her the insurance conpany conducted, or the insured
requested but was denied, a separate assessnment of sone

part of her claim W agree with the district court that this
genui ne issue of material fact precluded summary

judgment. Were this the only prerequisite that we predicted
Pennsyl vani a woul d nake for such a claim we would affirm
the district court.

However, as noted above, we al so believe that
Pennsyl vania woul d require that the plaintiff establish that

14

she had nmade a request for partial paynment. Until a
plaintiff nakes a request for partial paynment, the insurance
conpany has no notice that the plaintiff clains a parti al
paynment. Keefe argues that her requests for the policy
limts "inplicitly included a request for partial paynments,"”
but we are not persuaded that Pennsylvania is likely to
consider it unreasonable for an insurance provider to treat
a request for the policy limts as just that--a request for the
policy limts. Cf. Kehoe, 685 N E.2d at 256 (holding that
question of bad faith was one for jury where there was a

cl ear undi sputed m ni mum anount that the insurer would

have to pay on a UMclaim but noting that the insured

made a demand for partial paynent). This is especially true
gi ven that under Pennsylvania |aw bad faith nust be

proven by clear and convincing evidence. See Cowden v.

Aetna Casualty & Surety Co., 134 A 2d 223, 229 (Pa. 1957);
Hall v. Brown, 526 A 2d 413, 416 (Pa. Super. 1987); see

al so Polselli v. Nationwi de Miutual Fire Insurance Conpany,
23 F.3d at 750 (3rd Cir. 1994).
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Wthout a request for partial paynent, and unless and
until Pennsylvani a recogni zes a duty to nmake partia
paynents, we believe that an insurance conpany does not

act in bad faith when it assumes that an insured desires
settlenent of the entire claim at |east where the contract
provi des for general damages, and does not explicitly
require separate assessments and paynents for separate
injuries in the calcul ation of conpensatory damages. W do
not believe Pennsyl vania woul d require an insurance
conpany--on its own initiative--to deternine whether a
partial payment is due under an UM contract before
information regarding all of the injuries has been provided
toit. To require such initiative would be tantanount to
imposing a duty on the insurance conpany above and

beyond the duty inposed by the inplied duty of good faith
and fair dealing. Under the duty of good faith and fair
dealing, the insurer need only "accord the interest of the
insured the same faithful consideration it gave its own
interest," United States Fire Insurance Conpany v. Roya

I nsurance Conpany, 759 F.2d 306, 311 (3rd Cir.1985)
(citing Cowden v. Aetna Casualty and Surety Co., 134 A 2d
223 (Pa. 1957); the good faith standard requires that the
eval uation of the case by the insurance conpany nust be

15

"honest, intelligent and objective." Id. ; see also Shearer v.

Reed, 428 A. 2d 635, 638 (Pa. Super. 1981)). Under

Pennsyl vania law, a fiduciary duty higher than the duty of
good faith and fair dealing does not arise out an insurance
contract until an insurer asserts a stated right under the
policy to handle all clains asserted against the insured. See
Cedeon v. State Farm Mut. Auto. Ins. Co., 188 A 2d 320

322 (Pa. 1963); see also Lee R Russ & Thonas F. Segalia

3 Couch on Insurance S 40.7 (3d ed. 1995)

When this requirenment is applied to these facts, Keefe
cannot make out a claimfor bad faith under Pennsyl vania
law. As Keefe concedes that she never requested a partia
settlement for the shoul der and knee injuries before
January 1997, she cannot show that she nmade sone sort

of request for partial payment. Accordingly, we concl ude
that the district court erred in denying sumrary judgnent
to Prudential. The judgnent of the district court wll
therefore be reversed, and the case remanded with
directions to enter judgnment for Prudential

A True Copy:
Teste:

Clerk of the United States Court of Appeals
for the Third Crcuit
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